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I.
Introduction
The legal battle over the custody of Julian Assange has been
well publicized in the media, with both Sweden and the United
States vying for authority over the WikiLeaks founder and excomputer hacker.' While the United States is seeking jurisdiction
over Assange for his well-documented involvement in the
unauthorized acquisition and dissemination of a quarter of a
million diplomatic cables2 and tens of thousands of wartime

tB.A. in Journalism and Political Science, 2009, University of North Carolina at Chapel
Hill; J.D. expected, May 2012, University of North Carolina School of Law. The author
would like to thank her family for their love and support and the members of the North
Carolina Journal of International Law and Commercial Regulation for their aid and
encouragement on this note.
I See Kim Sengupta. Assange Could Face Espionage Trial in U.S., INDEPENDENT
(London), Dec. 8, 2010, at 4; see also Kirsty Wigglesworth & Raphael G. Satter,
WikiLeaks Chief Fears U.S. Action' Julian Assange May Be Out on Bail but He Worries
the U.S. May Indict Him, WATERLOO REGIONAL REC., Dec. 12, 2010, at A7. Julian
Assange has enjoyed near-celebrity status among supporters for his unapologetic
dissemination of unauthorized government and corporate information and his advocacy
for complete governmental transparency. Cf Sengupta, supra.
2 Scott Shane, WikiLeaks Leaves Names of Diplomatic Sources in Cables, N.Y.
TIMES, Aug. 30, 2011, at A4.
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documents related the Iraq and Afghan wars,' Swedish authorities
are seeking custody over Assange because of two domestic
accusations of sexual misconduct and rape.4
Prior to the accusations, Assange lived a largely nomadic and
secretive life in which he regularly traveled between European
nations, changing cell phones and hairstyles to avoid detection, in
large part to evade law enforcement officers and deter threats of
extradition to the United States.' However, after the allegations of
sexual misconduct, authorities in Sweden issued a European
Arrest Warrant (EAW)' for Assange, who on December 7, 2010,
elected to turn himself into Scotland Yard and fight his pending
extradition through legal processes.7 Shortly after his arrest,
London's High Court placed Assange under house arrest in
England while the judicial system attempted to determine the
legality of the EAW and by implication the legality of extraditing

3 Greg Jaffe & Joshua Partlow, Mullen Says Leak Put Troops and Afghans in
Danger, WASH. POST, July 30, 2010, at A4 (noting that since WikiLeaks' official launch
in 2007, WikiLeaks has released documents, which according to military and
intelligence leaders may have endangered the lives of American servicemen and
intelligence operators in Afghanistan); The Iraq Archive: The Strands of a War, N.Y.
TIMEs, Oct. 23, 2011, at Al (discussing the release of several thousand documents
regarding the war in Iraq).
4 John F. Burns & Ravi Somaiya, WikiLeaks Founder Back in Court to Challenge
Extradition, N.Y. TIMES, Feb. 8, 2010, at A9.
5 Nina Mandell, Wikileaks FounderJulian Assange Seeking Asylum in Switzerland
Over Fears for His Safety, N.Y. DAILY NEWS
(Nov.
6, 2010),
http://articles.nydailynews.com/2010-11-06/news/27080334 1 wikileaks-fears-russian;
Steve Kroft, Julian Assange: The 60 Minutes Interview (CBS television broadcast Sept.
4, 2011), available at http://www.clipsandcomment.com/2011/01/30/transcript-julianassange-interviewed-by-cbs-60-minutes-steve-kroft/; see also Marc A. Theissen,
WikiLeaks
Must
Be
Stopped,
WASH.
POST
(Aug.
3,
2010),
http://www.washingtonpost.com/wpdyn/content/article/2010/08/02/AR2010080202627.html.
6 The EAW, which was adopted in 2002, was designed to replace Europe's
"extradition system by requiring each national judicial authority (the executing judicial
authority) to recognise [sic], ipsofacto, and with a minimum of formalities, requests for
the surrender of a person made by the judicial authority of another Member State (the
issuing
judicial
authority)."
European
Arrest
Warrant,
EUROPA,
http://europa.eu/legislationsummaries/justice freedom security/judicial cooperationin
criminal matters/133167 en.htm (last visited Jan. 24, 2012).
7 John F. Burns & Ravi Somaiya, WikiLeaks Founder Is Jailed in Britain in
Swedish Assault, N.Y. TIMES, Dec. 8, 2010, at Al.
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Assange.'
For the majority of his time under house arrest,
Assange has resided at Ellington Hall, a three-story Georgian
mansion located on a 650-acre country estate in Suffolk County,
England.9 This setting, which has been described as a "bucolic
idyll," provides a stark contrast to Assange's previously itinerant
and often times frantic lifestyle."o
Despite his efforts, Assange was unable to avoid legal
confrontations as a result of the EAW, and his attempts to prevent
extradition have thus far proved to be futile." The legal processes
to extradite the WikiLeaks founder began in February 2011, when
District Judge Howard Riddle ordered that Assange be extradited
to Sweden.12 Then in November of the same year, London's High
Court affirmed the validity of the EAW and denied Assange's
appeal." One month later Assange exercised his right to petition
the United Kingdom's Supreme Court for an appeal of the High
Court's decision, which was granted and scheduled for hearing on

February 1, 2012.14
While Swedish authorities have publicly stated that they are
only seeking custody to question Assange on the allegations
against him, Assange has expressed concerns that once in Sweden
the United States will attempt to extradite him, forcefully or
otherwise, into the United States to stand trial for his involvement
with WikiLeaks." For now, however, Assange, who has been
8 John F. Bums & Ravi Somaiya, Under 'High-Tech House Arrest,' WikiLeaks
Founder Takes the Offensive, N.Y. TIMES, Dec. 23, 2010, at A10; see John Aston,
WikiLeaks Founder Loses Bid to Beat 'Euro Arrest,' THE WESTERN MAIL, Nov. 3, 2011,

at 9.
9 Bums & Somaiya, supra note 8, at A10.
10 Id.
II Traci Watson, WikiLeaks Founder Julian Assange Denied Bail, USA TODAY
2010),
http://www.usatoday.com/news/washington/2010-12-06(Dec.
6,
wikileaksN.htm (noting that EAWs tend to be difficult to overcome absent some mental
or physical incapacity).
12 WikiLeaks FounderLoses Bid to Block Extradition, IRISH NEwS, Nov. 3, 2011,
at 16.
13 Robert Booth, Assange's Options Narrow as High Court Rules He Must Face
Swedish Rape Claim, GUARDIAN (London), Nov. 3, 2011, at 3.
14 Application for Permission to Appeal: Julian Assange v. Swedish Judicial
Authority,
THE
SUPREME
COURT
(Dec.
16,
2011),
http://www.supremecourt.gov.uk/news/379.html.
15 See Jill Lawless, Assange Fighting Extradition, J. GAZETTE, (Feb. 7, 2011),
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released on bail with an ankle monitor and a 10 P.M. curfew at
Ellingham Hall, is forced to remain in his self-described "gilded
cage" until the judicial system determines the legality of Sweden's
extradition request.16
As Assange awaits the decision of the United Kingdom's
Supreme Court, the United States appears to be building a case
against him. Although the United States has not formally stated
under which law it would seek to prosecute Assange, the Justice
Department has indicated on numerous occasions that it is
developing a case." In 2010, Attorney General Eric Holder stated:
"We have a very serious criminal investigation that's underway,
and we're looking at all of the things that we can do to try to stem
the flow of this information."" If the United States does bring
Assange into its jurisdiction, it has been widely speculated that he
will be charged with violations of the 1917 Espionage Act,1 9 a
previously obscure piece of legislation that was passed in the
midst of World War I and used primarily as a way to constrain
speech that might be inimical to the nation's military efforts.2 0 In
the relevant part, the act makes it a crime to possess or transmit
unauthorized national security information-conduct which
seemingly encompasses many of the actions that Assange has

http://www.joumalgazette.net/article/20110207/NEWSO4/302079983/1006/NEWS.
16 Kroft, supra note 5.
17 Justin Elliot, How the U.S. Can Now Extradite Assange, SALON (Dec. 7, 2010)
http://www.salon.com/news/politics/war-room/2010/12/07/julianassangeextradition.
18 Richard A. Serrano & David G. Savage, The Wikileaks Disclosures: US. May
Try to Extradite Founder of WikiLeaks; Prosecutors Would Face a Ist Amendment
Hurdle if They PressedCharges Against Him, L.A. TIMES, Dec. 8, 2010, at A9.
19 18 U.S.C. § 792 (2011).
20 See Derigan A. Silver, National Security and the Press: The Government's
Ability to Prosecute Journalistsfor the Possession or Publication of National Security
Information, 13 CoMM. L. & POL'Y 447, 461 (2008). The United States utilized the
Espionage Act quite rarely following the dawning of WWI and was in large part
relegated to a footnote in the history of American jurisprudence. Nevertheless, in light
of the arduous First Amendment media protections that have been used to protect
journalists from pre-publication governmental intrusion and prosecution following New
York Times Co. v. United States, 403 U.S. 713 (1971), this arcane act has found new life
among modern political and legal commentators because it raises the prospect that while
journalists are largely immune from prior restraint, they may be charged not only for the
publication of sensitive national security documents, but also for the mere retention of
those documents. See id. at 463-67.
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readily and unapologetically admitted to on numerous occasions.2 1
The feasibility of successful prosecution under the Espionage
Act and other potentially applicable statutes has resulted in calls
for the extradition of Julian Assange to the United States.22 While
this note will not speculate as to the likelihood of successfully
prosecuting Assange, it will consider the obstacles that the United
States would face should it attempt to extradite Assange at all. It
contends that extradition is highly improbable, primarily due to the
stringent media laws in Northern Europe, where Assange has
developed significant ties and where he may retreat if he is fully
released from Interpol custody.23
The scope of this note also extends beyond the limited
circumstances surrounding the proposed extradition of Julian
Assange and will discuss the barriers to extradition from Northern
Europe.
Northern Europe has, in effect, created a nearly
impenetrable wall that shields journalists from liability arising out
of a wide array of previously illegal or unethical activities, such as
the unauthorized acquisition and publication of classified
governmental documents.24 These legal protections will enable the
area to become a haven for hackers and disseminators of classified
and sensitive information. In today's era of instantaneous and
worldwide communication via the Internet, this protective bastion
will have a global effect since news sources originating in
Northern Europe are broadcast throughout the world. This means
that governmental institutions and private entities around the
world will bear the consequences of Northern Europe's media
laws, which, in essence, prohibit media accountability through
their zealous protection of the press.
Part I of this note will consider whether Assange legally
qualifies as a journalist, which would entitle him to enjoy the
freedoms widely afforded to the press. Part III of the note will
consider the feasibility of extraditing Assange in light of Northern
Europe's robust media protections. This section will focus

21 18 U.S.C.

§ 793(e) (2011); see, e.g., Raffi Khatchadourian, No Secrets: Julian

Assange's Mission for Total Transparency, THE NEW YORKER (June 7,

http://www.newyorker.com/reporting/2010/06/07/100607fafact-khatchadourian.
22 See Serrano & Savage, supra note 18, at A9.
23 See infra Part IlI.A-B.
24 See infra Part Ill.
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primarily on the legal protections bestowed by Sweden and
Iceland and will consider Iceland's proposed legislation, the
Modem Media Initiative,2 5 which was designed to surpass all other
similar protective legal schemes. 26
Is Julian Assange a Journalist?
II.
Before considering the effects of European media laws, one
must first consider whether Assange qualifies as a journalist.
Nation states are largely uncertain about how to classify
journalists in general, which compounds the uncertainty
surrounding Assgange's high profile status. For example, the
United States has not been able to precisely define who is a
joumalist.27 Perhaps the closest the United States has come to a
concise definition of "journalism" was in the Free Flow of
Information Act of 2007,28 which stalled in Congress; that act
defined journalism as "the regular gathering, preparing, collecting,
photographing, recording, writing, editing, reporting or publishing
of news or information that concerns local, national, or
international events or other matters of public interest for
dissemination to the public." 29 Despite this seemingly broad
definition, the legislation was not adopted, and concerns related to

25 See

Icelandic Modern Media Initiative, INT'L MODERN

http://immi.is/IcelandicModemMedia Initiative
[hereinafter IMMI].

(last

visited

Jan.

MEDIA

28,

INST.,

2011)

26See Iceland to Become InternationalTransparencyHaven, INT'L MODERN MEDIA
INST.,

http://immi.is/IcelandicModem MediaInitiative#ICELANDTOBECOMEINTERN
ATIONALTRANSPARENCYHAVEN (last visited Feb. 1, 2012) Birgitta Jonsdottir,
the IMMI's chief sponsor, stated: "Iceland will become the inverse of a tax haven; by
offering journalists and publishers some of the most powerful protections for free speech
and investigative journalism in the world." Id.
27 The U.S. judicial system has never defined who a journalist is despite the
confusion in the area with the advent of the digital era and the proliferation of bloggers.
See, e.g., Jessi Hempel, Are Bloggers Journalists?, Bus. WK. (Mar. 7, 2005)
http://www.businessweek.com/technology/content/mar2005/tc2005037_7877_tcO24.htm
28 H.R. 2102, 110th Cong. (2007).
29 See Walter Pincus, Senate Bill Aims to Define Who Is a Journalist,WASH. POST,
Oct. 8, 2007, at Al5; Bill Summary & Status, 110th Congress (2007-2008), S.2035,
LIBRARY

OF

CONGRESS,

http://thomas.loc.gov/cgi-

visited
bin/bdquery/z?dl 10:SN02035:|/home/LegislativeData.php?n=BSS;c= 110(last
Jan. 24, 2012) (noting that a motion to proceed on the Senate's version of H.R. 2102 was
withdrawn in the Senate).
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granting legal protections and tactical advantages to terrorist
organizations stemmed further discussion on the topic.30
Major media organizations have also considered the matter,
yet, like the U.S. government, no consensus has emerged
regarding the definition of a journalist.3 In the past several media
organizations have come to the defense of WikiLeaks in various
times of legal strife,32 supporting the notion that Julian Assange
may be considered a journalist. In 2008, during the lawsuit Bank
Julius Baer v. WikiLeaks,33 many prominent news and nonprofit
organizations, such as the Newspaper Association of America, the
Associated Press, The Los Angeles Times, and the Society of
Professional Journalists, signed an amicus brief in support of
WikiLeaks.3 4 The organizations argued that WikiLeaks should be
afforded protections such as the freedom from prior restraint and
governmental injunctions that are typically given to mainstream
news organizations.
Additionally, following the threat of U.S. prosecution under
the Espionage Act, members of the foreign press have been active
in WikiLeaks' defense.3 6 In Australia, Assange's native country,
editors of many of the major newspapers signed a letter opposing

Pincus, supra note 29, at Al5; see, e.g., Letter from Michael Chertoff, Secretary
of the U.S. Department of Homeland Security, to the The Honorable Joseph I.
Lieberman, Chariman of the Committee on Homeland Security and Governmental
Affairs, United States Senate (Apr. 3, 2008), available at http://spj.org/pdf/sl2008-dhsletter.pdf; Letter from Robert Gates, Secretary of the U.S. Department of Defense, to The
Honorable Harry Reid, Majority Leader, U.S. Senate (Sept. 9, 2008), available at
http://www.justice.gov/archive/opa/ediashield/dod-tr-s2035-090908.pdf.
31 See, e.g., Dan Gillmor, Who's a Journalist?Does That Matter?, SALON (Aug.
26, 2010), http://www.salon.com/2010/08/26/who is_ajournalist/. See also, Gene
Policinski, These Days It's Harder To Identify Who Is A Journalist,FIRST AMENDMENT
CENTER, (Dec. 22, 2011), http://www.firstamendmentcenter.org/these-days-it's-harderto-identify-who-is-a-journalist.
32 See, e.g., Henry Weinstein, Judge Is Asked to Rescind Closure of Website, L.A.
TIMES, Feb. 27, 2008, at B 1.
33 535 F. Supp. 2d 980 (N.D. Cal. 2008).
34 See Brief of the Reporters Committee for Freedom of the Press et al. as Amici
Curiae Supporting Defendants, Bank Julius Baer & Co. v. WikiLeaks, 535 F. Supp. 2d
980 (N.D. Ca. 2008) (No. CVO8-0824 JSW).
35 See Gillmor, supra note 31.
36 See Ben Alder, Why JournalistsAren't Standing Up for WikiLeaks, NEWSWEEK,
Jan. 4, 2011.
30
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prosecution." The Committee to Protect Journalists and the Board
of Investigative Reporters and Editors, both of which are dedicated
to aiding and protecting journalists worldwide, have issued
statements and letters urging the government not to prosecute.38
Nevertheless, the support of WikiLeaks has not been universal
among the press. As WikiLeak's methods and ideologies continue
to ignite controversy, other major media organizations such as the
American Society of Magazine Editors and the National
Association of Broadcasters have been silent on the matter of
WikiLeaks.39 Others such as the National Society of Professional
Journalists have issued neutral and even contrasting statements on
the matter of WikiLeaks as they attempt to establish a proper place
for this new form of information sharing.40 Recently, more media
organizations have issued statements that are increasingly critical
of WikiLeaks; in 2011, after WikiLeaks disseminated its full,
unredacted archive of more than 250,000 secret U.S. diplomatic
cables, even media organizations that had previously partnered
with WikiLeaks condemned the release. 4 1
Although Assange refers to himself as "editor in chief,"42
many of WikiLeaks' pieces do not share the characteristics of
traditional media. They lack much of the balance, objectivity, and
impartiality that often characterize modern journalistic standards.43
37 Id.
38 Id
39 Id
40 Id ("The Society of Professional Journalists issued a tortured, somewhat

inscrutable press release, saying their members could not reach a consensus on the
probity of WikiLeaks's actions and whether it should be considered journalism, but they
seemed to accept the possibility of prosecution, writing, 'If laws were broken in
obtaining [information], then the legal process will move forward."') (quoting Press
Release, Society of Professional Journalists, SPJ Statement on Ethical Journalism in
Response to Latest WikiLeaks Release (Dec. 2, 2010), available at
http://www.spj.org/news.asp?ref-1022).
41 James Ball, Julian Assange Could Face Arrest in Australia for Unredacted
Cables,
GUARDIAN
(London),
(Sept.
2,
2011),
http://www.guardian.co.uk/media/201 1/sep/02/julian-assange-arrest-australia-wikileaks
(including THE GUARDIAN, THE NEW YORK TIMES, EL PAIS, DER SPIEGEL, and LE
MONDE).

PUB.

42 David Folkenflik, WikiLeaks: An Editor-In-ChiefOr Prolific Source?, NAT'L
RADIO
(July
31,
2010),

http://www.npr.org/templates/story/story.php?storyld=128870288.

43 See id; see generally Stephen J. A. Ward, Global Journalism Ethics, CTR.
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They are not articles that have intertwined multiple sources and
points-of-view in order to create a balanced and comprehensive
perspective; rather, WikiLeaks' pieces sometimes are not articles
at all. At times, they are simply raw documents provided by
anonymous sources, unaccompanied by description or analysis."4
Instead of a staff of investigative journalists, the web site largely
exists as an interface in which people may "leak secret documents
to the public without fear of retribution-either from the person
from whom the documents were stolen or from the government
itself in the form of criminal liability."4 5 Such a system, while
similar in many communicative aspects to journalism, has been
critiqued as unethical and even illegal."6
In spite of the lack of worldwide consensus, it is likely that
governments in Northern Europe would consider Assange a
journalist. In addition to widespread media support of Assange,
the Council of Europe"7 has formally defined the term journalist as
"any natural or legal person who is regularly or professionally
engaged in the collection and dissemination of information to the
public via any means of mass communication."4 This wording

JOURNALISTIC

ETHICS,

SCH.

JOURNALISM

&

MASS

COMM.,

UNIV.

WIS.,

http://www.journalismethics.ca/category/global-journalism-ethics (last visited Jan. 12,
2012) (discussing the principles and standards that should be adhered to by the global
journalism community); Joel Kaplan, Objectivity & Balance: Today's Best Practices in
at
available
Journalism,
American
http://www.cpb.org/aboutcpb/goals/objectivity/whitepapers/cpbBestPracticesKaplan.p
df (discussing balance and objectivity as basic principles ofjournalism).
44 See Doug Meier, Changing with Times: How the Government Must Adapt to
Prevent the Publicationoflts Secrets, 28 REV. LITIG. 203, 211 (2008).
45 Id.
at
212;
see
also
About
WikiLeaks,
http://www.wikileaks.org/media/about.html (noting that the website provides "high
security anonymous drop box fortified by cutting-edge cryptographic technologies").
46 Meier, supra note 44, at 212 (stating that the actions of WikiLeaks "[go] far
beyond journalism; some of these actions cross the line into the realm of blatant
espionage").
47 The Council of Europe, whose membership includes forty-seven countries, seeks
to "develop throughout Europe common and democratic principles based on the
European Convention on Human Rights." Its permanent judicial body is the European
Court of Human Rights. For more information on the Council of Europe, see COUNCIL
OF EUROPE, http://www.coe.int/ (last visited Jan. 12, 2012).
48 PHILIPPE LERUTH & PATRICK KAMENKA, EUR. FED'N JOURNALISTS, EFJ POLICY
at
SOURCES
7
(2010),
available
ON
PROTECTION
OF

DOCUMENT

http://europe.ifj.org/assets/docs/056/152/eaeal38-fl 7a98.pdf.
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conveys a broad interpretation of the definition of a journalist.4 9
Although there are some ethical questions about WikiLeaks'
methods of acquiring and reporting information, the organization
certainly communicates and disseminates information to the
public, at times even including commentary or analysis along with
the uploaded raw documents.o As a result, this note will assume
that WikiLeaks' content is considered journalism and that Assange
is a journalist.
III.
The Feasibility of Extraditing Journalists
Assuming that Assange qualifies as a journalist, his formal
status as a member of the press will render an extradition attempt
much more difficult. Extraditions are primarily effectuated
through bilateral treaties." The United States has bilateral treaties
with many European countries including Sweden and Iceland.52
These agreements contain a list of extraditable offenses, which are
primarily offenses that have been characterized as historically and
For
universally condemned by the international community.
example, both lists of extraditable offenses include crimes such as
murder, arson, robbery, fraud, counterfeiting, embezzlement,
perjury, rape, piracy, and forgery.54 Despite the breadth of
recognized extraditable offenses, neither treaty mentions crimes
violating media laws, which provides the countries with legal

49
50

Id. at 10.
See Khatchadourian, supra note 21.

51 Pursuant to the Ker-Frisbie Doctrine, the method in which a defendant comes
into U.S. territory will not deprive the courts of jurisdiction to hear the case. See Frisbie
v. Collins, 342 U.S. 519 (1952); Ker v. Illinois, 119 U.S. 436 (1886). Although this
doctrine is applicable, it is unlikely that the United States would act unilaterally in
extraditing Assange for political reasons, a consideration of which is outside the scope of
this note. For the purposes of this note, only bilateral extradition will be considered.
52 Convention on Extradition, U.S.-Swed., Oct. 24, 1961, 14 U.S.T. 1845
[hereinafter Sweden Treaty]; Treaty for Extradition, U.S.-Den., Jan. 6, 1902, 32 Stat.
1906, Jan. 6, 1902 [hereinafter Iceland Treaty]. The Iceland Treaty is a product of the
1905 Supplementary Convention, which binds Iceland to adhere to Denmark's treaties
because the nation was a colony of Denmark until 1918. See Arnbjornsdottir-Mendler v.
United States, 721 F.2d 679 (9th Cir. 1983) (holding that although Denmark terminated
the treaty subsequent to Iceland's declaration of independence, Icelandic historical
endorsement of the treaty indicates that it is still bound by the treaty).
53 See Sweden Treaty, supra note 52, art. II; Iceland Treaty, supra note 52, art. II.
54 See Sweden Treaty, supra note 52, art. 11; Iceland Treaty, supra note 52, art. II.
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rationales for refusing extradition." As noted in Article III of both
treaties, if neither of the host nations recognize the underlying
offense as a significant breach of legal norms, it is unlikely that
either nation will consent to extradition.
Nevertheless, in order to fully examine the feasibility of an
extradition it is necessary to look beyond the texts of the bilateral
treaties. Since the treaties refer to domestic law as a means of
determining whether offenses may be considered significant
enough to warrant extradition, it is important to analyze the
domestic legal protections offered by Sweden and Iceland in order
to determine if any actions taken by WikiLeaks will be protected
under applicable legal schemes." In addition to considering the
legal regimes of Sweden and Iceland, both of which Assange has
utilized in furtherance of his objectives for WikiLeaks, this section
will also consider the European legal regime, as its laws are
applicable in Sweden" and potentially in Iceland, which is vying
for admission into the European Union. 9
A. Sweden
It is important to examine the legal regime of Sweden because
WikiLeaks is primarily based in Sweden.6 0 Sweden stands out as a
paradigm for strong press protection, especially in the realm of
Internet protection, which is especially appealing to Assange and
WikiLeaks.6 1 In Sweden, the laws are particularly favorable to
55 See Sweden Treaty, supra note 52, art. III; Iceland Treaty, supra note 52, art. III.
56 See Sweden Treaty, supra note 52, art. 111; Iceland Treaty, supra note 52, art. III;
see also Serrano & Savage, supra note 18, at A9.
57 See Sweden Treaty, supra note 52, art. 11; Iceland Treaty, supra note 52, art. 11.
58 Nils Rekke, the head of the legal department at the Swedish prosecutor's office,
has stated that should Sweden gain custody of Assange and the United States make an
extradition bid, Assange would have the protections of European law. Adam Gabbatt,
Julian Assange in Courtfor Extradition Hearing, GUARDIAN (London) (Feb. 7, 2011)
http://www.guardian.co.uk/media/201 1/feb/07/julian-assange-court-extradition-hearing.
59 See Afua Hirsch, Iceland Aims to Become a Legal Safe Haven for Journalists,
GUARDIAN
(London)
(July
12,
2010),
http://www.guardian.co.uk/media/2010/jul/I2/iceland-legal-haven-journalistsimmi?INTCMP=1LCNETTXT3487.
60 Alex Spillius, WikiLeaks Promises to Publish Millions of Secret Files, DAILY
TELEGRAPH (London) Nov. 23, 2010, at 18.
61 See Malin Rising, WikiLeaks Seeks Online Safe Haven in Sweden, SALON (Aug.
18, 2010), http://news.salon.com/2010/08/18/eu wikileaks swedish refuge/.

N.C. J. INT'L L. &COM. REG.

900

[Vol. XXXVII

journalists because they protect both sources and whistleblowers.6 2
The law also renders it extremely difficult for government officials
to launch investigations into the identity of anonymous sources,
which provides a safety net for both journalists and leakers.6 3
Sweden's basic law, known as Grundlag, not only discourages
source disclosure, but also imposes criminal penalties, including
imprisonment, on journalists who reveal the identities of sources.6 4
The majority of Sweden's protections come from the Freedom of
the Press Act,65 which has been subsumed into the nation's
constitution. The act states that citizens have the right to publish
printed material:
without prior hindrance by a public authority . . . , and not to be
prosecuted thereafter on grounds of its content other than before
a lawful court, or punished therefor [sic] other than because the
content contravenes an express provision of law, enacted to
preserve public order without suppressing information to the
public. 67
Sweden's legal regime is especially beneficial to organizations
such as WikiLeaks because it guarantees protections for both print
and digital media. 68 This protection has encouraged major media
See id.
See Jonathan Stray, What Will Iceland's New Media Law Mean for Journalists?,
NEIMAN JOURNALISM LAB (June 16, 2010), http://www.neimanlab.org/2010/06/whatwill-icelands-new-media-laws-mean-for-joumalists/.
64 See Eric Pfanner, Mixed Results in Europe on Shielding News Sources, N.Y.
TIMES, Sept. 20, 2010, at B8 (stating that with the exception of national security cases,
"[njot only are reporters largely protected from disclosing their sources, they are
62

63

generally forbidden
[CONSTITUTION]

to

do so");
3:5

see

http://www.riksdagen.se/templates/R Page
65

also TRYCKFRIHETSFORORDNINGEN
(Swed.),
available

[TF]
at

6313.aspx.

TRYCKFRIHETSFORORDNINGEN [TF] [CONSTITUTION].

66 The Swedish Constitution is made up of four foundational laws, one of which is
the Freedom of the Press Act. Government: The Swedish System of Government,
SWEDISH INST. (Apr. 2011), http://www.sweden.se/eng/Home/Society/Governmentpolitics/Facts/Swedish-System-of-Government.
67 TRYCKFRIHETSFORORDNINGEN [TF] [CONSTITUTION] 1:1 (Swed.).
68 The Freedom of the Press Act protects materials produced by a printing press or
copied by a similar device. Id. Digital media, however, is covered by The Fundamental
Law on Freedom of Expression, which protects, among other forms, material that is
See
stored
in
a
database.
published
in
electronic
form and

2012]

EXTRADITING JULIAN ASSANGE

901

and human rights organizations to relocate to areas such as
Stockholm, often in order to evade intrusive governmental
interferences in their home countries, such as gag orders, forced
redactions, and even prosecution.6 9
Much like the other
organizations that have taken refuge in Sweden, WikiLeaks sought
protection for its digitally stored data, relying on the legal regime
that, according to one Swedish parliamentary source, treats
Internet media akin to print media if a website "registers with the
public authorities and can prove it has an editor-in-chief."o The
hosting company, PRQ, which stores much of the data
accumulated by WikiLeaks, is one such website claiming
protection under Swedish law." The controversial company,
which operates from an unidentified location within Sweden,
states: "If it is legal in Sweden, we will host it, and we will keep it
up regardless of any pressure to take it down."72
WikiLeaks also has supporters in the Swedish government,7 3
which may add another obstacle to any U.S. extradition attempt.
Indeed, the Pirate Party, a small political party, has gone so far as
to offer the use of its servers to WikiLeaks, reasoning that "it
would be even more difficult for authorities to seize servers owned
by a political group."74
Nevertheless, Sweden's laws have limitations to their broadbased protection." Chapter Two of the Freedom of the Press Act
[YGL] [CONSTITUTION] 1:9 (Swed.), available at
6317.aspx.
http://www.riksdagen.se/templates/RPageExtended
69 See
A
Vision for
Iceland,
INT'L
MODERN
MEDIA
INST.,
(last visited
http://immi.is/IcelandicModemMediaInitiative#A-vision-forIceland
Jan. 30, 2012).
YTTRANDEFRIHETSGRUNDLAGEN

70 Swedish Law Gives Shelter to Controversial Wikileaks Site, EURACTIV.COM

2010),
http://www.euractiv.com/infosociety/sweden-gives-legal-shelter(Apr. 9,
controversial-wikileaks-site-news-426138; see also Rising, supra note 61 (noting that a
variety of cyber activists from a "Chechen rebel site to the file-sharing hub The Pirate
Bay" have taken advantage of Sweden's liberal protections).
71 Swedish Law Gives Shelter to Controversial Wikileaks Site, supra note 70.
72 Id. (internal quotation marks omitted).
73 See Swedish Pirate Party to Host WikiLeaks Servers, CNN (Aug. 18, 2010),
http://articles.cnn.com/2010-08-18/world/sweden.wikileaks 1 wikileaks-wikileakswhistle-blower-website? s=PM:WORLD.
74 Rising, supra note 61.
75 See Thomas Vincent, Sweden: Wikileaks Safe Haven?, CERTAIN DOUBT (Sept. 7,
2010, 3:31 P.M.), http://www.certaindoubt.net/sweden-wikileaks-safe-haven/.
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provides a list of circumstances in which official documents may
be restricted from public dissemination, including situations
involving "the security of the Realm or its relations with another
state or an international organisation [sic]."6 This statement
leaves much room for interpretation, and therefore it is possible
that extraditing Assange could be justified as maintaining relations
with the United States. Regardless, it is unclear whether Sweden's
security interest could be extended to include the interests of
allies, such as coalition forces in Iraq and Afghanistan.n There is,
however, evidence that Sweden may not consider the foreign
implications of its media's actions when weighing extradition
requests." Recently, the Swedish prosecutor in charge of media
issues "rejected Russian calls for an investigation into a Swedishbased Chechen rebel website, saying the country's laws are aimed
at protecting public order in Sweden, not in 'Russia or elsewhere
in the world."' 79
Despite the limited exceptions that might render WikiLeaks'
publication unprotected by the Freedom of the Press Act, the
Swedish government is unlikely to interpret Assange's actions to
be an extraditable offense.o Swedish Foreign Minister Carl Bildt
has said he believes that Assange's actions raise question of ethics
rather than legality." Additionally, while Swedish authorities
76 TRYCKFRIHETSFORORDNINGEN [TF] [CONSTITUTION] 2:2 (Swed.). The Freedom
of the Press Act allows the restriction of official documents in situations involving:
(1) the security of the Realm or its relations with a foreign state or an
international organization; (2) the central finance policy, monetary policy, or
foreign exchange policy of the Realm; (3) the inspection, control or other
supervisory activities of a public authority; (4) the interest of preventing or
prosecuting crime; (5) the public economic interest; (6) the protection of the
personal integrity or economic conditions of private subjects: or (7) the
preservation of animal or plant species.

Id.
77 Rising, supra note 61.

See id
79 Id (noting, to the contrary, that prior to the conviction of the four men who
created the Pirate Bay file sharing website, there were extensive communication between
United States-based lobbying groups and the Swedish government, indicating that the
United States may be able to exercise some influence over the decisions to prosecute).
80 As the United States government has not formally charged Assange with any
crime, it is beyond the scope of this note to speculate on which actions he may be
charged.
81 Rising, supra note 61.
78
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have confirmed that they would "seriously weigh any request,"
they also "noted that their treaty with the United States does not

cover crimes that are political or military in nature."8 2 Recent
history also indicates that Sweden has not cooperated with foreign
demands to intervene with the nation's media. In 2009, Bildt
"dismissed demands by Israel for the government to condemn a
Swedish newspaper article that claimed Israeli soldiers harvested
organs from dead Palestinians."8 4 Sweden's history and legal
regime make it unlikely that it will consider Assange's actions
illegal, thus rendering the country unlikely to cooperate in
extradition efforts.
B. Iceland
Perhaps the starkest examples of very strong media protections
are those that are anticipated to be adopted in Iceland.8" Assange
and WikiLeaks have a long history in Iceland; the island nation is
where Assange chose to work on "Project B," a now infamous
video taken in an American Apache helicopter that "depicted
American soldiers killing at least eighteen people, including two
Reuters journalists" during an operation in Iraq in 2007.
Yet, Assange's links to Iceland are far more extensive than
simply a preferred place to work. On June 16, 2010, Assange
82 Anthony Faiola & Jerry Markon, WikiLeaks Founder Faces Legal Wrangle,
WASH. POST, Dec. 8, 2010, at Al.

83 Rising, supra note 61 (noting Sweden's refusal to cooperate in shutting down a
Chechen rebel organization using Swedish servers).
84 Id.

85 In addition to restrictions from the extradition treaties, Sweden is unlikely to
extradite Assange for several other reasons. Sweden has a reputation for protecting
asylum seekers and has stated that it is less likely to extradite to the United States than to
a European Union country. See Faiola & Markon, supra note 82, at Al; Even if U.S.
Indicts, Assange Extradition Not Certain, MSNBC (Dec. 10, 2010, 2:06 PM),
http://www.msnbc.msn.com/id/40606371/ns/usnews-wikileaksin-security/t/even-ifus-indicts-assange-extradition-not-certain/#.TqhX5GBEFP4.
86 See Sylvia Hui, Iceland Parliament Votes for Strong Media Laws, GUARDIAN
(London) (June 17, 2010), http://www.guardian.co.uk/world/feedarticle/9132550.
Although Iceland is not a member of the European Union, it is a member of the
European Economic Area, which allows the nation to participate in Europe's single
market. Neville Brown, The EuropeanEconomic Area, EEA Law: A Commentary on the
EEA Agreement, 45 INT'L & CoMP. L.Q., 501 (1996) (reviewing Sven Norberg, et al.
(1993)).
87 Khatchadourian, supra note 21.
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consulted with members of the Icelandic Parliament to draft a
proposal, known as the Icelandic Modem Media Initiative
("IMMI"), purporting to strengthen the nation's existing legal
framework protecting journalistic expression."
The initiative,
which was subsequently unanimously passed, has garnered much
attention in Iceland and internationally.89 The proposal's chief
sponsor, Parliamentary Member Birgitta Jonsdottir, hailed the
proposal for creating an international haven in which investigative
journalists could escape the constraints of governmental
interference. 90 The law has several important components, a few
of which will be discussed in Parts B.1-5 of this note. The
initiative was proposed to shelter journalists through a wide array
of legal protections, yet, if codified, the law could have the effect
encouraging the continued questionable actions by organizations
such as WikiLeaks.
1. Libel Tourism
One of the central issues that the initiative addresses is libel
tourism, which occurs when a plaintiff in a libel action forum
shops internationally.9 1 Libel tourism is perpetuated as a result of
the single publication rule, which states that "if a single edition of
a [publication] containing a defamatory statement is published
nationally or even internationally, a plaintiff is limited to choosing
only one jurisdiction of publication in which to sue."92 In the
digital era, however, instantaneous and worldwide dissemination

88 Iceland to Become InternationalTransparency Haven, supra note 26.
89 Id. While the initiative has been passed by Parliament, it has not been
implemented as the IMMI necessitates that Iceland update its current laws or codify new
laws in order to realize the goals of the IMMI. See id.
90 Id. (stating that Iceland will become a haven for journalists "by offering
journalists and publishers some of the most powerful protections for free speech and
investigative journalism in the world").
91 See id.; see also Michelle Feldman, Putting the Breaks on Libel Tourism:
Examining the Effects Test As a Basisfor PersonalJurisdictionUnder New York's Libel
Terrorism Protection Act, 31 CARDOZO L. REv. 2457, 2460-61 (2010) ("[An action for
libel requires a libelous statement that causes reputational harm. To bring a libel suit in a
particular jurisdiction, a plaintiff must have suffered damages there. In other words, the
plaintiff must have had a reputation in that territory and must show that the libelous
material was published there.").
92 Feldman, supra note 91, at 2461 (citing RESTATMENT (SECOND) OF TORTS

577A (1977)).
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has led the single edition rule to evolve into an invitation for
nearly any court to exercise jurisdiction and to apply its own
country's substantive libel laws, regardless of the place of
publication."
Libel tourism has received attention in recent years due to the
popular application of English libel law. 94 Because English libel
law is perceived to be plaintiff-friendly, legal actions that have
seemingly little connection to England are nevertheless brought in
English courts.9 5 For example, in one well-known case, Dr.
Rachel Ehrenfeld, an American consultant and expert on terrorist
financing, authored the book Funding Evil: How Terrorism Is
Financed-andHow to Stop It, which was published in the United
States and stated that Saudi banker Khalid bin Mahfouz provided
financial support to Osama bin Laden and al Qaeda.96 Despite its
domestic publication, twenty-three copies of the book were sold
online and shipped to England. 9 7 In court documents, bin
Mahfouz cited these scant online purchases and sued Ehrenfeld in
England, despite the fact that neither he nor Ehrenfeld claimed
English citizenship or resided in the country.9 8 In the United
States, state legislatures began to recognize the need to protect its
citizens from such libel actions; for example, New York adopted
the Libel Terrorism Protection Act,99 which provides that New
York state courts are not required to enforce foreign libel
judgments if such judgments are contrary to the First Amendment
to the U.S. Constitution.'00
The Icelandic proposal is modeled after the Libel Terrorism
Protection Act, but also extends further.'o' The initiative seeks to
93 Id.
94 Libel

Tourism

Protection,

INT'L

MODERN

MEDIA

INST.,

http://immi.is/lcelandicModemMediaInitiative#Libel tourismprotection
(last
visited Jan. 30, 2012); see also Feldman, supra note 91, at 2461.
95 Feldman, supra note 91, at 2464.
96 Feldman,supra note 91, at 2457.
97 Id.
98 Id. at 2457, 2487.
99 N.Y. C.P.L.R. 302, 5304 (McKinney 2008).
100 Feldman, supra note 91, at 2459 (citing N.Y. C.P.L.R. 302, 5304 (McKinney
2008)). The Act also provides the court with jurisdiction to hear counterclaims against
the libel tourists themselves. Id.
t Libel Tourism Protection,supra note 94.
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encourage free expression by protecting journalists against foreign
prosecution and by providing a forum to counterclaim the original
In tandem with Iceland's proposed source
allegations.'0 2
protection laws, considered infra Part B.2, this law will allow
journalists such as Julian Assange to isolate themselves in Iceland
and receive and publish potentially unethically or illegally
begotten sources, while remaining immune from foreign
judgments.
2. Source Protection
Iceland's proposal also seeks to increase source protection,
thereby allowing journalists to refuse to name sources in more
circumstances than what is currently allowed." 3 Supporters of
Iceland's initiative expect the law to strongly augment source
protection such that it would "far exceed" the mandates
established by the Council of Europe,' 0 4 which has directed
member nations to establish "explicit and clear protection of the
right of journalists not to disclose information identifying a source
in accordance with Article 10 of the Convention for the Protection
of Human Rights and Fundamental Freedoms," except in limited
circumstances in which some other interest outweighs the interest
in non-disclosure.1os

Iceland has elected to model its law on Sweden's strict source
protection laws,'0 6 which generally discourage disclosure and even
carry criminal penalties-a maximum penalty of six months
imprisonment-should the journalist be criminally convicted for
disclosing his or her source's identity.' 07 In addition to this

Id.
See id. (noting that under current Icelandic law, the government may require
journalists to disclose their sources only upon a court ruling mandating disclosure).
104 Id.
105 Council of Europe Comm. of Ministers, Council of Europe, Recommendation
No. R (2000 7 of the Committee of Ministers to Member States on the Right of
JournalistsNot to Disclose Their Sources of Information (Mar. 8, 2000)), available at
http://www.coe.int/t/dghl/standardsetting/media/doc/cm/rec(2000)007&expmemEN.asp
102

103

106 Frequently Asked Questions, INTERNATIONAL MODERN MEDIA INSTITUTE,
http://immi.is/FAQ (last visited Jan. 12, 2012); cf supra notes 63-65 and accompanying
text (describing Sweden's laws).
107 Frequently Asked Questions, supra note 106.
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disincentive to disclose one's sources, the IMMI also provides that
Iceland's current media law, which states that "journalists have a
right to refuse to expose sources except when a court ruling states
otherwise," seems to be an "overly broad exception,"'" indicating
that even Iceland's judiciary would be significantly limited in its
ability to control its nation's press should the IMMI be enacted. In
situations where journalists regularly receive and publish stolen or
illegally obtained information, the protection of sources will only
serve to perpetuate the information security problems.
3. WhistleblowerProtections
The initiative also addresses the issue of whistleblower
protections."1' Whistleblower laws are essential to stringent media
protections, as they allow journalists to keep their sources
confidential, establishing the bedrock of trust that must exist for
0
open communication between the journalists and their sources.o"
Europe, in large part, has lagged behind the United States in
offering protections to those attempting to expose harmful
corporate or governmental practices."' Iceland's initiative would
bring the nation in line with the United States, and perhaps even
The
eclipse the protections offered to American citizens.
proposal's sponsors seek to enact legislation that will permit
official employees to "break their duty of silence in the case of
extreme circumstances of public interest.""'2 While it is unclear
what an extreme circumstance of public interest would entail, it is
quite possible that it would encompass much of WikiLeaks'
108 Source

Protection,

INT'L

MODERN

http://immi.is/IcelandicModernMediaInitiative#SourceProtection
30, 2012).
109 Whistleblower

Protection,

INT'L

MODERN

MEDIA

INST.,

(last visited Jan.
MEDIA

INST.,

(last
http://immi.is/IcelandicModem Media_1nitiative#WhistleblowerProtection
visited Jan. 30, 2012).
110 See William E. Lee, Deep Background: Journalists,Sources, and the Perils of
Leaking, 57 Am. U. L. REv. 1453, 1462-65 (2008) (describing the importance of secrecy
between the press and sources).
I11 See Michael Knigge, Europe, US Take Different Approaches to Whistle-Blowing,
DEUTSCHE

WELLE

(May

9,

2010),

http://www.dw-

world.de/dw/article/0,,5965148,00.html; see also Resolution on Protection "Whistleblowers,"

COUNCIL

OF EUROPE

PARLIAMENTARY

ASSEMBLY

(Apr.

29,

http://assembly.coe.int/main.asp?link=/documents/adoptedtext/talI0/eresl729.htm.
112 Whistleblower Protection,supra note 109.

2010),
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contents, which although potentially damaging to national
security, relate to matters of international interests, including
banking practices, war, and governmental corruption."'
4. InternationalEffect of the Initiative
Icelandic officials drafted the initiative to have an
extraterritorial effect. In 2010, Jonsdottir noted that the initiative
has garnered "an incredible amount of dialogue between
journalists in different countries."ll 4 The Member of Parliament
further stated, "I have already heard from journalists who can't
wait to move here or to have a second base here, including some
very prominent producers.... I think it's important to have one
place in the world that is a haven for transparency."' 15
It is likely that the initiative will be implemented fully. In
addition to the support of Parliament,1 6 the initiative has the
support of the people, who in the wake of the 2008 financial
collapse of Iceland, will likely support measures for increased
governmental transparency and an independent and responsible
press as a measure.to prevent another massive financial crisis." 7
The initiative is arguably in the best interest of Iceland, which
is still reeling from the financial meltdown that led to the collapse
of three of the nation's largest commercial banks and left the
The initiative would encourage
government in crisis."'
through Iceland's borders,
their
information
organizations to route
113 Archives

2006-2010,

WIKILEAKS.ORG,

http://www.wikileaks.ch/wiki/MainPage. For a complete list of past leaks disseminated
by WikiLeaks.org, see id
114 See Hirsch, supra note 59.
115 Id.
116 Timeline,

INT'L

MODERN

MEDIA

INST.,

http://immi.is/IcelandicModem _Media Initiative#Timeline, (last visited Jan. 30, 2012)
(noting that on June 16, 2010, all members of the national parliament voted for the
initiative, which subsequently passed as a parliamentary resolution).
117 Hirsch, supra note 59 (quoting Kristinn Hrafsson, an Icelandic investigative
journalist and news presenter, who said, "most people agree that the press were not doing
a good job of holding business tycoons to account. We were leaving it up to the business
specialists, and instead of being critical of the business tycoons, they were in bed with
them.").
Its See Jonas Moody, Global FinancialCrisis Claims Iceland, TIME, Jan. 26, 2009,
http://www.time.com/time/world/article/0,8599,1874036,00.html. For more information
about Iceland's financial meltdown, arguably the worst in global history, see id.

909

EXTRADITING JULIAN ASSANGE

2012]

providing the country much needed financial and reputational
relief."' Iceland's legal protections are made practicable by the
nation's vast structural telecommunications framework; Iceland is
already capable of routing information throughout the world as "it
has fast undersea cables to some of the world's largest consumers
of information, and its clean green power and cool temperatures
are attractive to those running internet services."l20
The law will create a safe haven for investigative journalists by
combining elements of the world's strongest media laws, likely
generating the most robust and comprehensive protection
available.1 2' The initiative will not only protect the actions taken
by journalists inside Iceland, but it will also shield journalists from
extraterritorial liability, as the package includes "provisions that
will stop the enforcement of overseas judgments that violate

Icelandic laws."l 22
5. Limitations of the Initiative
There are, however, limitations to the law's effectiveness. One
such limitation concerns the definition word of the "publish"
contained in the law; although the IMMI was designed to protect
publishers of information in Iceland from governmental intrusion,
there is confusion about when the publication of online materials
occurs.12 3 If the publication occurs at the point of download,
rather than upload, this may not necessarily protect servers in
Iceland from liability in foreign courts where residents have
119 See Jonathan Stray, Iceland Aims to Become an Offshore Havenfor Journalists
and

Leakers,

NEIMAN

JOURNALISM

LAB

(Feb.

11,

2010),

http://www.niemanlab.org/2010/02/iceland-aims-to-become-an-offshore-haven-forjournalists-and-leakers/.
120 A Vision for Iceland, supra note 69 (noting that "distance and communications
capacity, server costs and legal environment" are important factors in rendering
decisions about where to publish).
121 Archie Bland, Iceland Rewrites Law to Create Haven for Investigative
Reporting,

INDEPENDENT

(London),

Jun.

17,

2010,

http://www.independent.co.uk/news/worldleurope/iceland-rewrites-law-to-create-havenfor-investigative-reporting-2002591.html (highlighting Birgitta Jonsdottir' s statement
that, "[w]e're taking the best laws from around the world and putting them into one
comprehensive package that will deal with the fact that information doesn't have borders
any more.").
122 Id
123 Stray, supra note 63.
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uploaded the offending document. 12 4 There is authority supporting
the proposition that publication occurs at the time of download
rather than upload.'25 Although Dow Jones & Co. Inc. v. Gutnick
was heard by the High Court of Australia in 2002, it has had
In that
precedential effect on later cases internationally.'
defamation suit, the court held that although no one in Australia
had read the libelous article at issue except the plaintiffs lawyers,
the article was downloaded in Australia, and, therefore, Australian
law applied.12 7 This precedent will enable plaintiffs to sue in
"libel-friendly jurisdictions. . . and thereby circumvent all the
protections the IMMI is meant to offer." 28
Additionally, the law is not expected to have immediate effect,
limiting its practical application for quite some time.' 29 Once the
changes in law go into effect, judicial interpretation of its nuances
will likely take years.'3 0 It is also unlikely the law will inspire
other nations to be so open with their media laws, especially when
the liberal media laws infringe upon important government
interests. Professor Monroe Price, founder of Oxford University's
comparative media law program, stated "if it's a significant issue
like a national security question, then the charging jurisdiction will
figure out ways of asserting its power."31
The IMMI also faces legal obstacles within Iceland.'3 2 If
passed, the initiative's content would require the legislature to
modify an estimated thirteen laws so that they may be in accord
The initiative also may
with the initiative's directives. 13

124 Id. (noting that "if nothing else, it would probably prevent your servers from
being forcibly shut down").
125 Dow Jones & Co Inc v. Gutnick (2002) 210 CLR 575 (Austl.).
126 Arthur Bright, Fortress Iceland? Probably Not, CITIZEN MEDIA LAW PROJECT,

(Feb. 16, 2010), http://www.citmedialaw.org/blog/20 10/fortress-iceland-probably-not.
127 Id
12 8

Id

129 See Iceland to Become International Transparency Haven, supra note 26

(describing that the initiative means that the government must redraft its legislative
regime to conform with the initiative).
130 See Bright, supra note 126.
131 Bland, supra note 121.
132 Hirsch, supra note 59.
'33

Id.

EXTRADITING JULIAN ASSANGE

2012]1

911

Iceland is
compromise Iceland's international obligations."'
currently a candidate for membership in the European Union,
which has its own legal regime regarding issues involving the
media."' Therefore, the initiative may hinder the nation's ability
to join the European Union, due to inconsistencies between the
initiative and EU law, especially in the area of recognition of
foreign judgments."' EU law requires its Member States to both
recognize and enforce foreign judgments, whereas Iceland's
initiative would prevent Iceland from doing so, bringing it in
direct conflict with current EU law. 37
C. European Media Laws
In addition to their own domestic laws, Sweden and Iceland
may also rely on the stringent protections of the press encouraged
by European laws, specifically source protection and
whistleblower laws, which protect journalists and deter extradition
requests. The European Convention on Human Rights offers
strong protection for journalists who refuse to divulge their
sources, and the European Court of Human Rights ("ECHR") has
indicated that it favors strong media protections. ' In a recent and
highly anticipated case, Sanoma Uitgevers B. V. v. The
Netherlands,"' involving a Dutch magazine that refused to
surrender certain photographs to the police, the court upheld the
necessity of procedural safeguards in the protection of sources.14 0
In essence, the ECHR held that "journalists could not be forced to
hand over information unless the police, having demonstrated that
disclosure was essential to the investigation of a serious crime,
first obtained a warrant from a judge."' 4' In rendering its opinion,
the court noted that the right to protect sources was an essential
134

Id.

135 See id (stating although Iceland is currently in talks regarding its membership,

surveys have shown that eighty percent of citizens opposing joining the European
Union).
136 Id.
137 Hirsch, supra note 59.
138 See Pfanner,supra note 64.
139 Sanoma Uitgevers B.V. v. Netherlands, App. No. 38224/03 Eur. Ct. H.R.
(2010), availableat http://www.bailii.org/eu/cases/ECHR/2010/1284.html.
140 Id. 88.
141 Pfanner, supra note 64.
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journalistic privilege that is protected by the European Convention
Geoffrey Robertson, the attorney
on Human Rights.14 2
representing a group of media organizations who supported the
beleaguered magazine, hailed this decision as "an acid test for the
court and for media freedom across Europe," and noted that it will
"set a high benchmark for protection ofjournalistic materials." 43
Additionally, in 2007, in the case of Tillack v. Belgiuml44 the
ECHR stressed the importance of the ability of journalists to
protect their sources.145 The court stated that "the right of
journalists to protect their sources is not a 'mere privilege to be
granted or taken away' but that it is a fundamental component of

the freedom of the press."1 4 6
The Council of Europe also recently reaffirmed the importance
of whistleblower laws to freedom of the press. When evaluating
Turkey's bid to become a member of the European Union, the
Council stated that Turkey should adopt legislation to protect
whistleblowing through the media if it had no laws or if its laws
were dysfunctional.147 Turkish courts have had numerous suits
brought regarding whistleblowers.148 Since 2007, thousands of
suits have been filed against newspapers, reporters, and television
stations.149 Turkish Justice Minister Sadullah Ergin recently stated
that between June 2007 and October 2009, 4,139 lawsuits were
filed against journalists, alleging violations of "confidentiality,
influencing the independence of the judiciary and violating the
confidentiality of preliminary investigations." 0 The Council
142 Sanoma Uitgevers BV, App. No 38224/04 Eur. Ct. H.R. T 50.
143 Pfanner, supra note 64.
144 See Tillack v. Belgium, App. No. 20477/05 Eur. Ct. H.R. (2007), available at
http://www.echr.coe.int (click "search HUDOC case law" and type in application
number). In this case the court "upheld the right of a German journalist working for
Stern magazine to protect his sources concerning the articles he had published on alleged
irregularities in Eurostate and in the European Union's anti-fraud office, OLAF."
Abdullah Bozkurt, Council of Europe Asks Turkey to Adopt Whistle Blower Law,
TODAY'S ZAMAN, Apr. 27, 2010, http://www.todayszaman.com/news-208593-councilof-europe-asks-turkey-to-adopt-whistleblower-law.html.
145 See Bozkurt, supra note 144.
146 Id
147 See id.
148

Id

Id
150 See Bozkurt, supra note 144.
149
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found that Turkey's current law, the Witness Protection Law, did
not adequately protect those who expose secrets."' The Council's
strict position on whistleblower protections in Turkey indicates
that much of the European community may favor the stringent
laws that Iceland's initiative proposes.

IV.

Conclusion

Having Julian Assange extradited to the United States would
permit the United States to officially convey its condemnation of
WikiLeaks. The extradition process, however, is likely to be
difficult and arduous.'52 Extradition treaties with Sweden and
Iceland, where Assange has developed significant professional
ties, do not necessitate an extradition. Rather, national laws might
actually prohibit an extradition."' Both Swedish and Icelandic
laws are extremely press-friendly, which would hinder U.S. efforts
to extradite.154 Additionally, these strong laws are a point of pride
for many citizens,"' indicating that there may be a lack of political
will to extradite Assange.
With the difficulties involved in extraditing Assange from
either Sweden or Iceland, the United States could pursue other
alternatives. The United States may seek an extradition from the
United Kingdom, where Assange currently resides, after the matter
of Sweden's arrest warrant is resolved. The United Kingdom is
one of the "most U.S.-friendly extradition regimes in Europe,"
with the two nations signing a fast-track extradition treaty in
2003.116 Additionally, the United States may also attempt to
financially harm WikiLeaks. In 2010, the United States took this
approach; the U.S. Department of State asked companies, such as
MasterCard and PayPal, to avoid interaction with the web site, and
several businesses, including the aforementioned, complied with

151 See id.
152 See Faiola & Markon, supra note 82, at Al.
153 See Raphael Satter, Despite Arrest, WikiLeaks' Assange Extradition Faces
Hurdles,
SEATTLE
TIMES,
Dec.
9,
2010,

http://seattletimes.nwsource.com/html/nationworld/2013636800_apwikileaksextradition.
html; see also Hirsch, supra note 59.
154 See Satter, supra note 153; see also Hirsch, supra note 59.
155 See Hirsch, supra note 59.
156 See Satter, supra note 153.
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the demands."'
The United States also has other, increasingly severe, options
available. As the digital age has progressed, the U.S. Department
of Defense has developed "sophisticated cyber warfare
capabilities" that may be capable of shutting down or causing
major disruptions to the operations of WikiLeaks.'" Although
there was some speculation that the United States already
attempted such a cyber attack on the web site on or around
November 19, 2010, Department of Defense spokesman Marine
Col. Dave Lapan denied such an attack by the government.' Even
if the government has not yet acted, several officials have urged
that such action be taken,160 and it appears that the Department of
Defense is preparing fiscally for the possibility. In 2010, the
Defense Department has allocated $150 million "on a new
command to lead cyberwar efforts."l 6 '
The United States may also seek to exert increased political
pressure on Sweden or Iceland in an attempt to gain cooperation in
the extradition process. The United States recently exerted such
pressure against Thailand in a successful bid to gain custody of
Russian arms dealer Viktor Bout.162 In that case, the United States
Ambassador to Thailand offered both warnings and promises in an
effort to accelerate the extradition process.163
With cooperative extradition not likely to occur, the United
States will increasingly be forced to choose between taking more
drastic action in order to deter organizations such as WikiLeaks
Joshua Norman, Is the International Cyberwar Over WikiLeaks a Sign of the
Future?, CBS NEWS (Dec. 8, 2010), http://www.cbsnews.com/8301-503543_16220024973-503543.html.
158 Bill Michaels, WikiLeaks Actions: An Act of Cyberwar?, USA TODAY (Dec. 14,
2010), http://www.usatoday.com/news/world/2010-12-14-wikileaks 14 STN.htm.
159 Id. (noting that the United States has never acknowledged attacking a foreign
computer network).
160 Id. (noting that former State Department official Christian Whiton stated,
"[A]ssaulting the company electronically is something worth trying.... [I]t buys you
time to go after the organization in other ways").
161 Id (noting that the mission of the command is "aimed principally at defending
military computer networks or attacking those of the enemy").
162 Elliot, supra note 17.
163 Id. The United States cautioned of a setback in relations should "corruption and
undue influence" affect the extradition process and utilized reaffirmations of the Drug
Enforcement Agency's commitment to the nation's drug trafficking problem. Id.
157
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and remaining passive in the face of the dissemination of its
secrets. The advent of robust media laws in Northern Europe will
only exacerbate this growing problem, making it difficult for the
United States to prosecute journalists such as Assange, and
potentially necessitating alternative measures to counter the flow
of leaked national security information.

